
 
 

 

ABC Test – Employee vs. Independent Contractor Status  

(Burden on Employer)  

On April 30, 2018, the California Supreme Court issued its long-awaited  
opinion in Dynamex Operations West, Inc. v. Superior Court, clarifying the  
standard for determining whether workers in California should be classified as  
employees or as independent contractors. In so doing, the Court held that  
there is a presumption that individuals are employees, and that an entity  
classifying an individual as an independent contractor bears the burden of  
establishing that such a classification is proper under the "ABC test" used in  
some other jurisdictions.  

(A) that the worker is free from the control and direction of the hiring entity  
in connection with the performance of the work, both under the contract for  
the performance of the work and in fact; and  

(B) that the worker performs work that is outside the usual course of the  
hiring entity's business; and  

(C) that the worker is customarily engaged in an independently established  
trade, occupation, or business of the same nature as the work performed.  

 

California Assembly Bill 5 or AB 5 is a California law which limits the use of classifying 
workers as independent contractors rather than employees by companies in the state. The 
law codifies a stricter set of requirements laid out in a California Supreme Court decision 
regarding the classification of employees. It was approved by the California State Senate 
29-11 on a party-line vote, by the Assembly by 56-15, and signed by Governor Gavin 
Newsom in September 2019. It will take effect January 1, 2020.  

Some professions are exempt from AB 5, including doctors, dentists, psychologists, insurance 
agents, stockbrokers, lawyers, accountants, engineers, and real estate agents, as they are seen 
to generally directly work with and set their prices to customers. Newspaper delivery workers will 
be given an extra year before compliance.  
 


